STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

PHI LLI P SUNA,

Petiti oner,
VS. CASE NO. 94-4184

CONSTRUCTI ON | NDUSTRY LI CENSI NG
BOARD,

Respondent .

N N e N N N N N N N N

RECOMVENDED ORDER

Upon due notice, WIlliam R Cave, Hearing Oficer, Division of
Admi ni strative Hearings (Division) held a formal hearing in this matter on
Sept ember 20, 1994, in Sarasota, Florida.

APPEARANCES

For Petitioner: Phillip Suna, Pro se
2301 &ulf of Mexico Drive
Apartment 93-N
Longboat Key, Florida 34228

For Respondent: Cark R Jennings, Esquire
Department of Legal Affairs
The Capito

Tal | ahassee, Florida 32399-1050
STATEMENT OF THE | SSUES

1. Does the master plunbing |icensing exam nation adm nistered by the New
York City, New York (New York City), and taken by the Petitioner Phillip Suna in
1952, fall within the category of a regional or state |licensing exam nation as
set forth in Section 489.115, Florida Statutes?

2. If so, was the New York City master plunbing |icensing exan nation
taken by the Petitioner in 1952, substantially equivalent to the current
pl unmbi ng contractors |icensing exam nation adm nistered by the Construction
I ndustry Licensing Board (Board) of the State of Florida?

PRELI M NARY STATEMENT

By an application dated April 26, 1994, the Petitioner applied for a
pl umbi ng contractors |icense by endorsenent as provided for in Section 489. 115,
Florida Statutes. By letter dated June 14, 1994, MIton Rubin, Program
Admi ni strator, Division of Professions, Construction Industry Licensing Board,
advised Petitioner that at its nmeeting on June 9, 1994, the Board had denied his
application for endorsenent as a plunbing contractor. The basis of the denial



was that Petitioner's master plunbers |icense had been issued by New York City,
after Petitioner had passed an exam nati on adm ni stered by New York City rather
t han havi ng passed a national, region, state, or United States territoria

i censing exanmi nation as required by Section 489.115(3), Florida Statutes. An
additi onal basis for denial was that the New York City |icensing exam nati on was
not substantially equivalent to the |licensing exam nation required by Part |
Chapter 489, Florida Statutes.

By letter dated June 22, 1994, the Petitioner requested a formal hearing
pursuant to Section 120.57(1), Florida Statutes. By letter dated July 26, 1994,
Q ark Jennings, Assistant Attorney Ceneral, the Board's attorney, referred the
matter to the Division for the appointnent of Hearing O ficer and the conduct of
a hearing.

Petitioner testified on his own behal f but presented no other witness.
Petitioner's exhibits A, B and G were received as evidence. Petitioner's
exhibit H a late filed exhibit, was received as evidence. The Board presented
the testi nony of Robert Wayne Crowell. The Board's exhibit 1 was received as
evi dence. Joint Conposite exhibit 1 was received as evidence.

A transcript of this proceeding was filed with the Division on Cctober, 6,
1994. The parties elected not to file any proposed findings of fact and
concl usi ons of | aw.

FI NDI NGS OF FACT

Upon consi deration of the evidence presented at the hearing, the foll ow ng
rel evant findings of fact are made:

1. At all times material to this proceeding, Petitioner possessed a valid
mast er plunbers license issued by New York City. There was no evidence that New
York City had ever issued Petitioner a plunbing contractors license, or that the
mast er plunbers license was the same as a plunbing contractors |license in New
York City.

2. At all times material to this proceeding, the State of New York did not
adm ni ster a plunbing contractors |icensing exam nation or a master plunbers
i censing exam nation, having delegated this responsibility to the severa
municipalities wthin the State of New York, including but not limted to New
York City. A plunmbing contractors |icense or a master plunbers |icense issued
by New York City or other cities within the State of New York are not valid in
any jurisdiction other than the issuing jurisdiction

3. Petitioner has sone 40 years experience in the plunbing business within
New York City.

4. Florida's Plunbing Contractors Exami nation prepared and adm ni stered by
Nati onal Assessnent Institute in accordance with Rule 61(4-16.001(13), Florida
Admi ni strative Code, consists of two parts: Part |, Business and Financi al
Managenent; and Part 11, Ceneral Trade Know edge.



5. Part | is conprised of the followi ng major content areas. The nunber
in parentheses is the approxi mate percentage of the exam nation devoted to that
content area.

1. Maintaining Cash Fl ow (15 percent)
2. Estimating and Bidding a Job (20 percent)
3 Negoti ation and Interpretation

Contracts and Agreenents ( 5 percent)
4. Processing Change Orders ( 5 percent)
5. Purchasi ng Control ( 5 percent)
6. Contract Scheduling ( 5 percent)
7. Controlling Costs of Fixed

Asset s ( 5 percent)
8. (Obtaining Insurance and

Bondi ng (10 percent)
9. Conplying with Contracting

Laws and Rul es (15 percent)
10. Personnel Managenent ( 5 percent)
11. Conmplying with Payroll and

Sal es Tax Laws ( 5 percent)
12. Interpretation of Financi al

Statements and Reports ( 5 percent)

5. Under each of the nmmjor content areas are listed the tasks and the
know edge required to performthem There are approximtely 49 different tasks
listed under Part 1.

6. Part Il of the exam nation consist of three questions each of which
tests the applicant's know edge of design, installation, and maintenance of
several different systens. Approxi mately 40 percent of the exam nation is
devoted to question one and 40 percent to question two and 20 percent to
qguestion three. Under Part Il the applicant is tested on the design

installation and mai nt enance of 27 different systens.

7. Petitioner submtted several exam nations (sone were not conplete) that
he contended were master plunbers |licensing exam nations given by New York City
in 1970, 1972, 1974 1976, 1982, 1983, 1985, 1987 and 1991. However, only one or
two were marked as to the source or origin. The nunber of questions on the
exam nations ranged from 16 to 70 questions. The only major content area
listed in Part | of the Florida plunbing contractors exami nation covered by the
exam nations submitted by the Petitioner was "Estimating and Bi ddi ng a Job"
However, the coverage of "Estimating and Bidding a Job" in the tests submitted
was cursory at best.

8. The examinations submitted by the Petitioner covered Part Il in
somewhat nore detail than they did Part |I. Question one of Part Il was covered
fairly extensively whereas Question two was somewhat | ess extensive than
Question one, with Question three's coverage being only slight. The design,
installation and mai nt enance of only three out of nine systens listed in
Question two, and only one out of eleven systens listed in Question three were
covered in the exam nations submtted by the Petitioner. Al of the systens
listed in Question one were covered to sone degree by the exam nations submitted
by the Petitioner

9. Since the Petitioner was unable to submt a copy of the master plunbers
exam nation adm nistered by New York City in 1952, a determ nation of whether
that particular exam nation is "substantially equivalent” to the Florida



Pl unmbi ng Contractors |icensing exam nation currently in use cannot be nade.
However, even assunming that the New York Cty exam nations subnmitted by the
Petitioner were the sane as the examination taken by the Petitioner in 1952, the
New York master plunbers |icensing exam nation is not "substantially equivalent”
to the Florida Plunmbing Contractors |licensing exam nation currently in use.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, this proceedi ng pursuant to Section
120.57(1), Florida Statutes.

11. The burden of proof is on the party asserting the affirmative of an
i ssue before and admi nistrative tribunal. Florida Departnent of Transportation
v. J.WC. Conpany, Inc., 396 So.2d 778 (Fla. 2d DCA 1981). To neet this burden
the Petitioner nmust establish facts upon which his allegations are based by a
preponder ance of the evidence. The Petitioner has failed to nmeet his burden in
this regard.

12. Pertinent to this case, Section 489.115(1) and (3)(a), Florida
Statutes, provides:

(1) No person nmay engage in the business
of contracting in this state without first
being certified or registered in the proper
classification.

* * *

(3) The board shall certify as qualified
for certification by endorsenment any appli cant
who:

(a) Meets the requirenents for certification
as set forth in this section; has passed a
nati onal, regional, state, or United States
territorial licensing exam nation that is sub-
stantially equivalent to the exam nation required
by this part; and has satisfied the requirenments
set forth in s. 489.111; or

(b) Holds a valid license to practice contracting
i ssued by another state or territory of the United
States, if the criteria for issuance of such |license
were substantially equivalent to Florida's current
certification criteria.

13. Petitioner contends that New York City, although not a state, it is a
regi on because of its size, population, conplexity of the plunbing within the
city, the large nunber of public and private schools, the |arge nunber of
television stations, the | arge nunber of colleges and universities, the |large
nunber of hospitals and the | arge nunber of prisons. On the other hand, the
Board contends that had the |egislature intended for the Board to use a
contracting |licensing exam nation adninistered by a city, because of its size,
then it would have expressly provided for that in the | anguage of the statutes.
It is the Board's position that since region falls between national and state
that the legislature intended regi on to enconpass an area consi sting of
sonet hing |l ess than national but nore than one contiguous state.

14. The interpretation of Section 489.115(3)(a), Florida Statutes, urged
by the Petitioner would result in the Board having to decide whether a city,



based on its size, etc., would be considered a region. The Petitioner's
interpretation would I ead to an unreasonable result and that interpretation
shoul d be avoi ded. See Departnent of Professional Regul ation, Board of Medica
Exam ners v Durrani, 455 So.2d 515, 518, (Fla. 1st DCA 1984).

15. \Where an agency construes a statute in its charge in a perm ssible
way, that interpretation nmust be sustained though another may be possible or
even, in view of sone, preferable. State of Departnent of Health and
Rehabilitative Services v. Framat Realty, Inc., 407 So.2d 238, 241 (Fla. 1st DCA
1981); Pan Anerican Wirld Airways, Inc. v. Florida Public Service Comm ssion and
Fl ori da Power and Light Co., 427 So.2d 716, 719 (Fla. 1983. The Petitioner has
failed to show that the Board's interpretation of the statute is clearly
erroneous or unauthorized. New York City is not a region for the purposes of
Section 489.115(3), Florida Statutes.

16. The second condition of Section 489.115(3))a), Florida Statutes, that
Petitioner must nmeet in order to for the Board to approve his application for
i censure by endorsenent, is to show that the New York City |icensing
exam nation taken by the Petitioner is "substantially equivalent” to the Florida
licensing exami nation currently in use. The Petitioner has failed to neet this
bur den.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact and Concl usions of Law, it
is recomended that the Construction Industry Licensing Board enter a Fina
Order denying the Respondent's application for certification as a pl unbi ng
contractor by endorsemnent.

RECOMVENDED t his 4th day January, 1995, in Tall ahassee, Florida

WLLIAM R CAVE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
4t h day of January, 1995.

APPENDI X TO RECOMMENDED ORDER, CASE NO 94-4184

The parties did not file any proposed findings of fact and concl usi ons of
I aw.

COPI ES FURNI SHED:

Phillip Suna, Pro se

2301 &ulf of Mexico Drive
Apt. 93-N

Longboat Key, Florida 34228



d ark Jennings, Esquire
Department of Legal Affairs

The Capitol

Tal | ahassee, Florida 32399-1050

Jack McRay
Acting CGeneral Counsel
Depart ment of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Ri chard Hi ckok, Executive Director
Construction Industry Licensing Board
7960 Arlington Expressway, Ste. 300
Jacksonville, Florida 32211-7467

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the Fina
Order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the Final Order in this case.



